
Close analysis oftho remaining two rationales reveals that such re~oning is consistent with

federal law and is supported by substantial evidence. These two arguments are: (I) the Agreements

use of the word "billable" requires reciprocal compensation for Internet traffic because Ameritech

-
bills such calls as local; and. (2) the: industry use ofthe word "taminates" requires a finding that the

call to the ISP termiDates at the ISP.

First, the"billable"rationale ia areasonable interpretationoftilecontracts. Amcriteehargues

thaJ such a reading is wrona as a matter oflaw, contending1bat the Agreemeats define lacal uaffic

based not an billinl tn:am1cnt, but on points of origin and tenDiDatiOD of the traffic. (Ameritech

R..sp. at 14.) Amen.... fbrther informs that the billing~ce for Intemet callJ is identical to the

billing treatment ofFGA calls, aDd therefore the Commission's holding would make FGA calls

"local." Ameritech does not cite any cues to lUpport this proposition. Furtbcnnore. Ameriteet}

ignores the fact that the Agreements specifically exclude FGA calls from the reciprocal

compensation provision. No such explicit provision is found in the Agreements regardms Internet

calls. In fact, the Internet and ISPs are not even mentioned in the Agreements. No doubt the next

time Interconnection Agreements are negotiated between the parties such a provision regarding the

termination ofIntemet calls will be the subject ofvigotOus discussion. However, this court will not

impose such a provision into the AJreements as written.

(Amcritech Merits Brief at 10.) However, Ameritech does not cite a smgle statute or ruling in
support of this view. Although it may be appealins to malogize the two types of calls as
functionally similar, this court will not be swayai by such arpment. As previously discussed, a
spe.cial provision in the Interconnection Agreements explicitly excludes FGA calls from paying
reclprocal compensation. No such exception is provided for Internet calls.
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its end-to-end aqumcnt are ftom the pre..1996 Act era, ~ Ameritech Mem. at 17-18.)

measured on an "end-lo-end" basis is not convincing. Although Ameritech is correct that "end-tD-.

~.

any rulings indicating that Internet caUs must be mea.slired on an end-to-end basis, with the ultimate

Second, this court finds that the ICC's determination that calls to the ISP tenninate at the ISP

AlthoUlh RlSonable penons may differ on the interpretation of the language or the

web site qualifying as one "end." Furthennore, all of the cases cited by the plaintiff in support of

end" language is used in some earlier FCC decisions in different contexts, II the FCC hIS not issued

II See. Yu Southwester Bell Tel. Co. Transmittal Nos. 1537 & 1560 Revisigns [0 Tariff
F.e.C. No. 68, Order Designating Issues for Investigation, 3 F.C.C. Red, 2339. , 28 (1988)
(rejecting the view that two calls are created by the use ofa 1-800 number for a credit card call and
stating that U[s]witching at the credit card switch is an intermediate step in a single end-la-end
communication.''); Petition for Emergency Relief and Declaratory Ruling Filed by the Belliouth
Comoratjo,n. 7 F.e.C. Red. 1619. 1619-21 (1992) (finding that a call to an out-of-state voice mail
service is a single interstate communication)~ Long-nistJncelt1SA. Inc., 10 F.e.C. Red. 1634" 13
(1995) (finding that 1-800 calls~ a single.communication; "both court and Commission decisions
have consideredthe end-to-endnature oftbc communication more significant than the facilities used
to complete sucb communications).

is not contrary to federa1law and is supported by sUbstantial evidence. Ameritech's argument that

reciprocal compensation.

federal law requires that this court adopt a "jurisdictional" standard for termination that would be

billed it customers for their calls to ISPs IS local calls. This court therefore concurs with !.he ICC's

conclusion that the Ameriteeh billing scheme wamnts a finding that such calls are subject to

violative of current federal law. Furthermore, such a finding is a reasonable interpretation of the

-
contraets and is neither arbitrary nor capricious. It is undeniable that Ameritech has consistently

Agreements, a finding that calls that are billed as local must receive reciprocal compensation is not



,
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The ICC's decision included the following fiDdiDg offact reprdlq call termination:

[W]e IrC pcrauaded by Mr. Hurls' explanation ofiftdustry practice with respect to
call termination. He testified that call termination within the public switched
network "occurs when a call connection is established between the caller and the
telephone exchaDge service to which the dialed te~cphone number is usianecl ..."

acall which is fifteen (1S) miles or less IS calculated by using the V&c.H coordinates
of the originating NXX and the V cl H coordinates of the terminating NXX, or IS

otherwise d!tlrmined by the FCC or Commipipn .for purposes of Reciprocal
Compensation; provided that in no event shall a Local Traffic call be lesstban fifteen
(15) miles as so calculated.

Agreements, as the Apeements specifically use the word termination in defining reciprocal

(MFS § 1.38; MCI § 1.2; ATclT § 1.2; Focal § 1.46.) (emphasis added).

13 The ICC'. definition of"term.iDation" closely follows that adopted by the ICC. k I.L
Implemegtation Rflil Lqcal Competitipn PmyisiODS in the Ielecgmmunications Act of1996, CC
Docket No. 96·98, First Report and Order, , 1040 (Aug. 8, 1996) ("We define 'termination: for
purpctses of&eetion 2S1(b)(S) [the reciproc:al compensation provision afthe Telecommunications
Act], as the switching oftraftic that is subject to section 25 I(b)(S) at the terminating camer's end
office switch (orequivaJeDt facility) and delivery ofthat traffic from that switch to the called party's
premises.'j.

compensation. When a customer ofa LEe dials the ISP's local, seveu-digit number, the customer

(Order at 11.) Thil definition of '~erminarion"')is crucial to UIIderstaDding the meaning of the

finding ofindustly practice reprding call termination, Indeed, the IntemctAgreements themselves

12 TeO's Aareemc:nt provides that "local traffic" is "local service area calls as defined by
the Commission." (TCO § 1.43.) The Agreements of the other Carrier defendants provide that a
"local call" is:

the absence of an FCC ruling on the subject, this court finds it appropriate to defer to the ICC's

Instead ofclwifyinl the web sites as the jurisdictional end ofthe ~mmWlication, the FCC

has specifically clusified th~ ISP as an end user, ~,~ Third Report and Order' 288. Given

authorize the Commission to determine when a call qualifies as "local."11



is connected to the ISP. Onee this "call connection" is established between the caller and the

telephone exchange service ofthe seven-digit number. the call is deemed "terminated" for purposes

ofthe Agreements. The fact that the ISP then connects the user to the Internet, where the user may

-
access unlimited web sites. doel not alter the fact that the call has been "terminated" at the ISP for

purposes ofreciprocal compensation.

J THE ICC ORDER VIOLATES SECTION 251(0) OFniE ACT

Amentcch's final argument is that the ICC's arder violates Section 2S1{g) of the

Telecommunications Act. Pursuant to Section 251(g).

On or after February 8. 1996. each local exchAnge carrier. to the extent that it
provides wirelifte services, shall pt'Ovide exchanse access, information access, and
exchange services for such access to interexchange carriers and infonnation service
providers in accordance with the same equal access and nondiscriminatory
interconnection ratrictions and obliptioDS (iftcludiDg receipt ofcompensation) that
apply to such curler OD the date immediately preceding February 8, 1996 under any
coun order, CODSeDt decree, orregulatian, order, or policy ofthe Commission, until
such restrictions and obligations are explicitly supersededby regulations prescribed
by the Commissionafter FebNary 8, 1996. During the period beginning on February
8, 1996and until such restrictions and obligations areso superseded, such restrictions
and obligations shall be enforceable in the same manner as regulations of the
Commission.

According to Ameritech, because no court order, consent decree, regulation, order, orpolicy oftbe

FCC provided for the payment of reciprocal compensation prior to February 7, 1996. reciprocal

compensation cannot now apply. Ameritech states that reciprocal compensation could only apply

ifthe FCC were to explicitly so require by regulation. Such an argument is circular. and escapes the

logic of this opinion, Section 251(J) merely provides that local exchange c.uriers must provide

services with the same Uequal access and nondiscriminatory interconnection restrictions and

obligations" as prior to the passage of the Telecommunications Act, until such restrictions or
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obligations are supmcc!ecL As this court has found that the FCC has no prior ruling that controls

in the instant case, there: is 110 ruling that couldpossibly be violated by ordering continued payments

ofreciprocal comprmationby the plaintiff. Furthermore, u the defendants pointout, Ameritech did

indeed pay reciprocal compensation for local calls prior to the pasaagc ofthe Act.

IV. CONCLUSION
•

For the reasons stated in this Memormdum Opinion aDd Order, this court aflirms the

Co~ssion's determination that local ExcbaDp Curlers ire entitled to reciprocal compensation

under the Interconnection Agreements for Internet calls. The stay of the Commission's order is

continucd·rof an additioaal thirty-five (35) days to allow the partiu to appeal.

•
United States District Judge

Dated: July 21, -1998
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